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Supporting partners  
 

 

Enterprise agreement (EA) making under the Fair Work Act 2009 (Cth) 
 

 

EMPLOYER INITIATED 
BARGAINING 

Employer initiates bargaining for 
an EA. 

If the employer does not agree to 
bargain with its employees, a bar-
gaining representative may apply 
to FWA for a majority support de-
termination. 

As soon as practicable, but not later than 
14 days after an employer agrees to bar-
gain, initiates bargaining or FWA makes 
a majority support determination, the 
employer must take all reasonable steps 
to notify each employee of their right to 
be represented by a bargaining agent. 

Good faith bargaining requirements: 

(a) attend and participate in meetings at 
reasonable times; 

(b) disclose relevant information (other 
than confidential or commercially 
sensitive information) in a timely 
manner; 

(c) respond to proposals made by other 
bargaining representatives in a timely 
manner; 

(d) give genuine consideration to the 
proposals of the other bargaining 
representatives and provide reasons 
for responses to those proposals;  

(e) refrain from capricious or unfair con-
duct that undermines freedom of as-
sociation or collective bargaining; 
and 

(f) recognise and bargain with the other 
bargaining representatives for the 
agreement. 

Once a draft is reached, in the period of 
7 days before the employees are to vote 
on the EA, the employer must take rea-
sonable steps to: 

(a) ensure that employees are 
given a copy of, or access to, 
the written text of the EA and 
any other material incorpo-
rated by reference in the EA; 

(b) notify employees about the 
time and place at which the 
vote will occur and the method 
that will be used; and 

(c) ensure that the terms of the 
EA are explained to the em-
ployees. 

Employees initiate bargaining for 
an EA. 

The parties must bargain in good faith. 

The employees vote 
 

(must be at least 21 days after the date 
of the notice given above) 

Any union that was a bargaining repre-
sentative may apply to FWA to be cov-
ered by the EA. 

Lodge EA with FWA within 14 days after 
the EA is made (i.e. after the employees’ 
approval). 

A bargaining representative for the EA must ap-
ply to FWA for approval of the EA. The applica-
tion must be accompanied by a signed copy of 
the EA and any other declarations that are re-
quired by the procedural rules. 

FWA Approval

FWA will approve an EA if it is satisfied that: 

(a) the employees genuinely agree to the EA; 

(b) the group of employees covered by the 
EA is fairly chosen; 

(c) the Better Off Overall Test (Boot Test) is 
satisfied; 

(d) the terms of the EA do not contravene the 
National Employment Standards (NES); 

(e) the EA does not contain unlawful mate-
rial; 

(f) the EA specifies a notional expiry date 
not more than 4 years after the day on 
which FWA approves the EA; 

(g) the EA contains a dispute resolution term; 
and 

(h) the EA contains a flexibility term and a 
consultation term. 

EA comes into operation 7 days after it is 
approved by FWA or on a later date if 
one is specified in the EA. 

The notice must: 

a) specify that the employee may ap-
point a bargaining representative to 
represent the employee in bargain-
ing for the EA and in a matter be-
fore FWA that relates to bargaining 
for the EA; and 

(b) explain that if the employee is a 
member of a union that is entitled to 
represent the employee and the 
employee does not appoint another 
person, the union will be the em-
ployee’s bargaining agent for the 
EA. 

An appointment of a bargaining agent comes 
into force on the day specified in the instru-
ment of appointment. 

EMPLOYEE INITIATED 
BARGAINING

FWA means Fair Work Australia 

Employee can revoke appointment of bargain-
ing representative in writing 


